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COMMISSIONER FOR CHILDREN AND YOUNG PEOPLE BILL 2005 
Consideration in Detail 

Resumed from 16 August.   

Debate was adjourned after clause 27 had been agreed to. 

Clause 28:  Establishment of special inquiry -  
Mr J.H.D. DAY:  There are two amendments on the notice paper relating to clause 28.  The first amendment is 
to delete from subclause (1), the phrase -  

, on the Commissioner’s own initiative or at the request of the Minister, 
The second amendment is to delete subclause (2), which states -  

The Commissioner must consult with the Minister before conducting a special inquiry. 
Before I formally move these amendments, I indicate that the opposition feels less strongly about the first 
amendment and much more strongly about the second amendment.  In particular, we are not at all convinced that 
the commissioner needs to consult with the minister before undertaking a special inquiry.  Indeed, we believe 
strongly that the commissioner should be able to initiate a special inquiry of his own volition without it being 
blocked in some way.  A formal block by the minister may not be possible, but if consultation is required, the 
minister would be in a strong and rather dominant position to strongly influence the outcome of a decision on 
whether an inquiry was undertaken.  We have, therefore, major concerns about that provision. 
The first amendment on the notice paper is for the same overall reason.  We are keen to ensure that there is a 
strong degree of independence between the minister of the day and the commissioner, who we believe should be 
able to operate in a completely autonomous manner, as does the Auditor General, the Ombudsman and the 
Commissioner of the Corruption and Crime Commission.  Before I formally move those amendments, I want an 
indication from the minister of the circumstances in which she expects that she, as minister, or a minister in the 
future, would request a special inquiry to be undertaken. 
Dr E. CONSTABLE:  I ask the minister: in regard to special inquiries, what is a special inquiry?  I believe that 
is part of the question from the member for Darling Range.  However, I think - the minister might correct me - 
that the word “inquiry” does not come up in the bill.  Why is there reference to “special inquiry” but not 
“inquiry” in this bill?  Will the minister make a distinction between those two matters?  I imagine that there 
would be a matter that the commissioner might inquire into that would not become a special inquiry, but no 
distinction is made in the bill between those two matters.  The bill goes straight to “special inquiry” without any 
definition of it.  I think the member for Darling Range was asking, partly, for a definition of “special inquiry” 
and an example of the sorts of matters that would become special inquiries.  The minister needs to distinguish 
between those two terms. 
Ms S.M. McHALE:  I will deal with both members’ concerns as one, if I may.  I direct the member for 
Churchlands to clause 18, which is the functions of the commissioner, wherein there is a provision to initiate and 
conduct inquiries into any matter and so on.  One function of the commissioner is to initiate inquiries.  The 
commissioner can also undertake special inquiries.  For the first type of inquiry, there is no requirement to 
consult with the minister.  The best way to explain the difference between the two types of inquiry is by focusing 
on the powers given to the commissioner when undertaking a special inquiry.  It is the use of those powers that 
links to the importance of the commissioner consulting the minister prior to setting up a special inquiry.  The 
commissioner will have the power to compel witnesses, to enter premises and to hold formal hearings, which 
may or may not be public.  We are giving fairly extensive powers to the commissioner when undertaking a 
special inquiry.   

Mr J.E. McGrath:  But haven’t you given those powers to the commissioner without needing to refer it to the 
minister?   
Ms S.M. McHALE:  No.  Given the special powers that will be provided to the commissioner under a special 
inquiry, we believe that it is important that the commissioner inform the minister of such an inquiry.  That is the 
way I ask members to look at this matter.  In answer to the question asked by the member for Darling Range, 
there is no capacity for the minister to require the commissioner to undertake a special inquiry, unlike under the 
New South Wales legislation.  Under the New South Wales legislation, the minister may require the 
commissioner to conduct a special inquiry; the New South Wales commission cannot set up a special inquiry of 
its own volition.  What sorts of matters might require a special inquiry?  For instance, it could be an investigation 
into a childcare centre.  The special powers would enable the commissioner to enter childcare facilities.  In the 
case of mental health facilities, the commissioner would be able to enter psychiatric wards or other facilities for 
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children.  The commissioner would have the power to enter schools and private businesses.  The commissioner 
will be given the power to enter those premises and to also require that documents be provided.   
Dr E. Constable:  When the minister requests a special inquiry, will the commissioner be able to refuse?   
Ms S.M. McHALE:  Yes.   

Dr E. Constable:  That is not clear.   

Ms S.M. McHALE:  Subclause (1) states that the commissioner may conduct a special inquiry.  The 
commissioner has the power to conduct an inquiry.  If the minister requests a special inquiry, it is only a request, 
and will depend on the nature of the relationship or the issue - 
Dr E. Constable:  Or how busy the commissioner is.   
Ms S.M. McHALE:  - or how busy the commissioner is or how the budget is looking.  The minister may not 
direct that a special inquiry be held.  That is the very clear difference between this bill and the New South Wales 
legislation.  There is also a very clear difference between our model and the United Kingdom model, and it is 
also different from the Queensland model, because there are no special inquiry powers in Queensland.  There is a 
distinction between the powers.  I also suggest that an inquiry that requires special powers will be of a very 
serious matter.   
Mr J.H.D. DAY:  The minister has convinced me on the first point but certainly not on the second.  It is perhaps 
reasonable that the minister request that a special inquiry be undertaken in particular circumstances, but we 
certainly do not believe that it is appropriate that the commissioner must consult with the minister before 
undertaking a special inquiry.  Therefore, I move - 

Page 15, lines 6 and 7 - To delete the lines. 
What if the commissioner considered it necessary to undertake a special inquiry into the way in which the 
Department for Community Development was protecting the welfare of children or wards of the state or 
whatever?  Should the commissioner be required to ask the minister for her advice or to hear her views in those 
circumstances, when it may not be in a minister’s interest for such an inquiry to be undertaken, given that the 
minister has responsibility for the administration of that department?  I am not referring to a particular minister 
or departmental staff member, but we must look at the overall principle and what may be the case in the future.  
We certainly do not believe that it should be a requirement for the commissioner to consult with the minister.  
Therefore, our view is that subclause (2) should be deleted.   
Mr J.E. McGRATH:  I support the amendment.  I also agree with the minister that it is fine that the minister 
may ask the commissioner to hold a special inquiry.  It is the role of the minister to have that level of 
involvement, because the minister may be aware of a very serious issue that the commissioner is not aware of.  
However, as the member for Darling Range has pointed out, it is not necessary that under subclause (2) the 
commissioner must consult with the minister before conducting a special inquiry, because that would take away 
the total independence of the commissioner.  As the previous speaker said, if the commissioner wants to tackle a 
serious issue involving a government department that deals with children - it might be the minister’s 
department - it would not be right that the commissioner must consult with the minister, as that would take away 
the total independence that we are looking to provide, as much as we can, to the commissioner.  Obviously, the 
commissioner cannot be totally independent in all ways, because there must be some input from the minister.  
However, in this regard, consultation would make it difficult for the commissioner to do the job properly at all 
times.   
Dr E. CONSTABLE:  I support the amendment of the member for Darling Range.  I am comforted by the 
minister’s explanation of subclause (1); that is, the minister will be able to request a special inquiry and the 
commissioner will have some independence in being able to refuse that request.  I am really pleased that that is 
on the record.  However, subclause (2) requires the commissioner to consult with the minister.  We need to know 
what “consult” means.  It could mean all sorts of things.  It might mean that the commissioner must justify to the 
minister why a special inquiry should be held.  We must preserve the independence of the commissioner as much 
as we possibly can.  That has been the argument across the chamber so far during the consideration in detail 
stage, and I think there will be more of that this morning.  To impinge on the independence of the commissioner 
is of great concern.  If “consult” just means to inform, it is a lot softer than the commissioner having to justify a 
special inquiry to the minister or needing almost to get the minister’s approval for a special inquiry.  We 
certainly would not want the minister and the commissioner to be at loggerheads, but it has been suggested that 
two strong-willed people might want to protect their own turfs.  I ask the minister to tell us what she means by 
“consult”, as that may go some way towards our understanding of this subclause.  At the same time, I support the 
amendment.  
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Ms S.M. McHALE:  For the record, I do not support the amendment.  I ask that members opposite put 
themselves into a future ministerial role.  Would they want to read in the newspaper that the commissioner will 
conduct a special inquiry - it may be not into their department, but into a colleague’s area - without being 
informed?   
Dr E. Constable:  We are at the level of informing, rather than justifying.   
Ms S.M. McHALE:  Members opposite should think about it.  I am trying to preserve the independence of the 
commissioner, and to ensure that there is a sensible relationship between the commissioner and minister and also 
to ensure there is good governance around the position.   
What does consult mean?  In a 1985 federal court case involving TVW Enterprises Ltd and Michael Duffy, it 
was determined that “consult” carries with it a responsibility to give those consulted an opportunity to be heard 
and express their views so that they may be taken into account. 

It is probably more than informing but it is absolutely not intended, and I am happy to put it on the record.  It is 
not about a covert coercive power that the minister may have to stop a special inquiry.  I say that because if the 
government is to commit resources to a children’s commissioner, who will be independent and will play a very 
important role in systemic investigations to ensure we have a better system that is more supportive of children, it 
will not be trying to undermine the success of the commissioner.  The minister ought to have the capacity to be 
informed to discuss whether there are other matters about to happen in the broader government that the 
commissioner, in all likelihood, would not know about.  The example I gave was in mental health.  There could 
be a groundswell of concern about treatment facilities for children because something happened to a child in a 
mental health facility and the minister may want to conduct a formal inquiry.  It could also be that the Minister 
for Health is equally concerned and has been to cabinet saying there is a real problem and he needs to set up a 
formal inquiry.  It is a good example of why it is important to consult - to ensure that two arms of government 
are not doing the same thing.   

Members opposite may suggest that if the commissioner had a good relationship with the minister, he or she 
would advise the minister and, therefore, it would not be necessary to include the provision in legislation.  The 
reality is that there are, and have been, occasions on which the relationship between the minister and an 
independent authority has not been very good.  That is the reason we have endeavoured to include in the 
legislation the requirement to consult, but only to consult.  I would strongly argue that the requirement of the 
commissioner is discharged once she or he has undertaken that consultation.  There is no further requirement to 
stop the inquiry or brief the minister as the inquiry proceeds.  It would be extending the powers beyond what is 
intended.  The proposal is for consultation before the special inquiry is formulated.  Once that is done, the 
responsibilities are discharged. 

Mr J.H.D. DAY:  The minister indicated that a large part of this provision is to ensure that the minister is 
informed before he or she reads in the newspaper that a decision has been made to establish a special inquiry.  If 
that is the intention, the clause should include a requirement to inform the minister once a decision has been 
made, or something to that effect.   

The minister referred to a court judgment that indicated that in consulting there is a requirement to take into 
account the views of the person who is being consulted.  We see the potential for a situation in which a minister, 
either now or in the future, may be in a position to use his or her influence as part of that consultation process to 
excessively sway the nature of the inquiry or to deter an inquiry that needs to be undertaken from actually being 
undertaken.  We have concerns about this subclause.  If there is a desire to ensure that a minister or a 
government is informed, then the provision should read to that effect.  It would be unlikely that a commissioner 
worth his salary and who was considering establishing a special inquiry would not be aware of the overall 
environment in the state in which that inquiry was being set up and, in particular, of the possibility that another 
minister or agency under the responsibility of another minister may be considering setting up a similar inquiry.  
If he was not aware of that, I would find it highly surprising.  It would be very unlikely.   

If there is a good working relationship between the minister and the commissioner, the minister should be 
informed as a matter of course and courtesy.  However, we believe the same provision that applies to the Auditor 
General, Ombudsman and the Corruption and Crime Commissioner should apply to this commissioner.  I think I 
am right is saying that there is no requirement for any of those positions to consult with ministers before 
inquiries are undertaken.  They operate pretty effectively without duplication occurring and probably without, in 
most cases, ministers reading about it in the newspaper first.  We certainly do not see why this commissioner 
cannot operate in the same way.  We will be voting for the amendment I have moved.   

Ms S.M. McHALE:  Under clause 14, the commissioner must take an oath or make an affirmation that he or she 
will faithfully and impartially perform the functions of the office.  It puts the commissioner at odds with his or 
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her legislation if he or she is allowed to be persuaded on grounds other than good grounds to change his or her 
mind.   

Dr E. Constable:  Delete this part of the clause then.   

Ms S.M. McHALE:  No, because it is appropriate if those very special powers are to be invoked that the 
minister, whichever minister it is, has the capacity to be formally consulted.  Members opposite seem to like the 
model of the Ombudsman - it is clearly an independent body - and the Parliamentary Commissioner Act 1971 
states -  

. . . before investigating under this Act any action taken by or on behalf of a department or authority the 
Commissioner shall notify the principal officer thereof and the responsible Minister in writing of his 
intention so to do, specifying the action in respect of which the investigation is to be conducted. 

Mr J.H.D. Day:  Notify.  

Ms S.M. McHALE:  That act also states -  

In relation to any investigation, if a Minister of the Crown so requests or the investigation relates to any 
recommendation made to such a Minister, the Commissioner shall consult that Minister before forming 
a final opinion . . .  

It is not entirely the same - but the commissioner must notify that an inquiry will be conducted and shall consult 
prior to the final opinion.   

Dr E. Constable:  That is not consulting before you have an inquiry.  It is quite different.  

Ms S.M. McHALE:  All I am saying is that the Parliamentary Commissioner Act 1971 contains a requirement 
to notify rather than a requirement to consult.  I just wanted to point that out.  

Mr J.H.D. DAY:  In her explanation, the minister has quite strongly backed up our argument.  She has 
explained the difference between the requirements for the Ombudsman and those for the Commissioner for 
Children and Young People.  In the case of the Ombudsman, there is a requirement to notify, and, in the case of 
the commissioner, there is a requirement to consult.  We do not have any problems with notifying, but we have a 
problem with consulting and all that might mean.  

Amendment put and a division taken with the following result - 

Ayes (18) 

Mr D.F. Barron-Sullivan Mr J.H.D. Day Mr P.D. Omodei Mr G.A. Woodhams 
Mr M.J. Birney Dr K.D. Hames Mr G. Snook Dr J.M. Woollard 
Mr G.M. Castrilli Ms K. Hodson-Thomas Dr S.C. Thomas Dr G.G. Jacobs (Teller) 
Dr E. Constable Mr R.F. Johnson Mr T.K. Waldron  
Mr M.J. Cowper Mr J.E. McGrath Ms S.E. Walker  

Noes (25) 

Mr J.J.M. Bowler Mr J.C. Kobelke Mr A.D. McRae Mr T.G. Stephens 
Mr A.J. Carpenter Mr R.C. Kucera Mr N.R. Marlborough Mr P.B. Watson 
Mr J.B. D’Orazio Mr F.M. Logan Mrs C.A. Martin Mr M.P. Whitely 
Dr J.M. Edwards Ms A.J.G. MacTiernan Mr M.P. Murray Mr D.A. Templeman 
(Teller) 
Dr G.I. Gallop Mr J.A. McGinty Ms M.M. Quirk  
Mrs J. Hughes Mr M. McGowan Ms J.A. Radisich  
Mr J.N. Hyde Ms S.M. McHale Mrs M.H. Roberts  

            

Pairs 

 Mr M.W. Trenorden Mr S.R. Hill 
 Mr T.R. Sprigg Mr J.R. Quigley 
 Mr D.T. Redman Mr P.W. Andrews 
 Mr T.R. Buswell Mrs D.J. Guise 

Amendment thus negatived. 

Clause put and passed. 

Clause 29 put and passed.  

Clause 30:  General conduct of special inquiry - 
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Dr E. CONSTABLE:  I seek some clarification and explanation on this clause, which deals with the way in 
which a special inquiry is to be conducted by the commissioner.  Clause 31 deals with the hearings, so I do not 
wish to talk about that; this is more about the special inquiry itself.  I was a little amused when the minister used 
the term “formal inquiry” a few minutes ago to describe a special inquiry.  Clause 30(1)(a) requires the 
commissioner to act with as little formality as possible.  That needs some explanation, given that people can be 
fined or imprisoned if they do not comply with certain notices.  What is meant by “as little formality as 
possible”?  I find this to be fairly wishy-washy language that needs explanation so that what is meant is clear to 
everybody.  I also seek some explanation why clause 30(1)(b) states that the commissioner is not bound by the 
rules of evidence.  People can be fined or imprisoned in hearings, and when those penalties apply, an explanation 
is needed why the rules of evidence would not apply.  Clause 30(2) refers to promoting the participation of 
children in an inquiry.  I would like the minister to explain that.  I can wrap my mind around adolescents being 
involved, but I cannot wrap my mind around two-year-olds being involved in an inquiry into day care for 
children between birth and the age of two.  It may not always be appropriate for children to be involved in 
inquiries.  The minister’s explanation of the reason for that subclause is important.  Those are the main areas on 
which I seek clarification.  

Ms S.M. McHALE:  I thank the member for Churchlands.  I used the word “formal” to encapsulate the fact that 
they were a particular set of powers.  I consider those powers to be formal powers.  I do not believe there is an 
inconsistency between having access to those sets of powers and endeavouring to conduct investigations or 
inquiries with as little formality as possible.  We are endeavouring to work with children, and they do not work 
well in formal situations.  This provision is about ensuring that the context, environment and physical space is as 
comfortable as possible for dealing with children and young people, some of whom may be very young.  The 
formality relates to the powers.  The requirement to act with as little formality as possible is to ensure that a 
setting is created that allows children to talk to the commissioner and to present their views and submissions in a 
child-friendly way. 

Dr E. Constable:  How could a hearing be considered informal when people can have those sorts of penalties 
imposed on them?  Hearings are proceedings that have a formality about them.  They have a set of rules.  
Without them there would be chaos. 
Ms S.M. McHALE:  A very simple example is if the hearing were conducted in a room in which people sat on 
beanbags, or if it were held in a park.  A hearing might not be conducted in what we would imagine to be a 
formal hearing room; that is, a room in which the participants sit facing the commissioner on a bench.  It is about 
the physical environment, the way people communicate to the children and the way questions are asked of the 
children.  It is a matter of saying that although these very special powers are being invoked, they are not 
necessarily used in an environment that we would normally envisage when we talk about special powers.  It is 
about dealing with children. 
The member’s question about children is absolutely right.  The member referred to two-year-olds or three-year-
olds who may not have a formal language.  There are other ways to communicate with children.  Often toys, 
dolls and other things are used when taking evidence from children in matters of sexual abuse.  The member’s 
example of a children’s inquiry would not necessarily mean that every child must be spoken to.  This provision 
reinforces the view that to work well, every effort must be made to ensure that the focus of the consultation is on 
the children.  There are very good ways and techniques of communicating with children other than using speech. 

Dr E. CONSTABLE:  I ask the minister also to explain why subclause (1)(b) states that the commissioner is not 
bound by the rules of evidence.  Also, why do further clauses state that hearings will be conducted and that if 
people do not comply with the orders of the commissioner, they can be fined $12 000 or imprisoned?  I want to 
know how paragraph (b) relates to hearings.  If a person is summoned to appear before a hearing that relates to a 
special inquiry, the rules of evidence do not apply.  However, under a number of circumstances a person can be 
either fined or sent to prison.  I wonder why that paragraph has been included.  I understand why the rules of 
evidence would not apply to certain aspects of an inquiry, but I wonder about a hearing that can be part of an 
inquiry. 
Ms S.M. McHALE:  The provision that the commissioner not be bound by the rules of evidence exists for 
protection applications in the Children’s Court.  This provision is very similar to that example.  The reason for it 
is it involves dealing with children.  Children must be heard in a way that allows them to talk about what has 
happened to them and about what they want to happen.  If the formal rules of evidence were applied, it would 
not create a situation - 
Dr E. Constable:  We are also dealing with adults who could go to jail. 
Ms S.M. McHALE:  That is right.  I will use a hypothetical example that might bring the two together.  If an 
inquiry were held into the treatment of children by cinema owners, the children would talk about what had been 
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happening to them and how they felt about the way they had been treated, and the commissioner would require 
the cinema operators to appear before the commissioner. 
Dr E. Constable:  And say how they feel about the children? 
Ms S.M. McHALE:  They might, but also to explain why they behaved in the manner asserted by the children. 

Dr E. Constable:  They would probably have a very informal inquiry at the cinema and watch a film together. 

Ms S.M. McHALE:  That might be the outcome.  The member might not think that is a terribly serious 
example. 

Dr E. Constable:  It could be. 

Ms S.M. McHALE:  Another example is that of local governments that have closed down skate parks because 
the neighbours had complained about antisocial behaviour.  The commissioner might want the young kids to talk 
about why they feel so angry against the City of Bunbury or City of South Perth, and the commissioner would 
also want the councillors to appear before the commissioner. 
Dr E. Constable:  They can be compelled to do so, and if they don’t turn up, they can be sent to jail by this 
informal inquiry. 
Ms S.M. McHALE:  It is a formal inquiry; special powers are being evoked.  The member must work with me 
to understand that the special inquiries have those very strong powers.  I remained firm on the previous clause 
about consulting with the minister because these are formal powers and people can be sent to prison or be fined.  
The commissioner will have a serious and intrusive set of powers. 
Mr J.E. McGrath:  Why then do you say that this special inquiry should not be bound by the rules of evidence? 
Ms S.M. McHALE:  I have just explained that the children need to be able to talk about what they feel without 
feeling as though they are being cross-examined.  The use of hearsay evidence, for example, would not be 
applicable if the rules of evidence were not thrown out.  In many incidences, as I said, when dealing with the 
Children’s Court and child protection orders, the judge will allow those types of comments to be taken into 
account.  This provision is not dissimilar in any way to the provision relating to the Children’s Court.  Similar 
provisions exist in the Child Welfare Act. 

Dr E. CONSTABLE:  I can understand why the minister has tied this provision to the Children’s Court and 
proceedings in the Children’s Court.  However, why is there no provision that children will not be bound by the 
rules of evidence in an inquiry but that adults will be, given that there are penalties and so on, which we will 
come to in a moment?   

Ms S.M. McHALE:  I do not think that would work in practice because, quite often, there is only one hearing 
and people are in the same room.  The children need to be able to hear what the adults are saying in a way that is 
not intimidating to them.  Adults involved in the hearing need the capacity to speak openly; it may be hearsay.  
They may be informing the commissioner about what they saw children do or how they related to the children.  
We are trying to encourage the best opportunities for people to feel comfortable without invoking the formal 
powers of evidence. 

Clause put and passed. 

Clauses 31 and 32 put and passed. 

Clause 33:  Failure to comply with notice - 

Dr E. CONSTABLE:  I am concerned that the penalties in this clause may be too harsh.  A person who fails to 
attend a special inquiry, produce a document, be sworn in, make an affirmation or answer a question is liable to 
receive a $12 000 fine and imprisonment for 12 months.  The same penalties are in clauses 38 and 39.  I have 
checked against similar circumstances in other jurisdictions.  The penalties are not so harsh in Queensland.  
Fines of 100 penalty points may be issued but there is no jail term.  New South Wales may issue fines of 50 
penalty units, which equates to $5 500 or six months’ imprisonment.  Those penalties are substantially less than 
those in this clause.  Failure to comply with enforcement provisions of the Family Court in Western Australia 
carries a maximum penalty of $5 500.  Considering the circumstances of a special inquiry of the commissioner 
for children, these are particularly harsh penalties.  Why are the penalties double those in other jurisdictions?  In 
fact, they are more than double because there is a potential fine of $12 000 with 12 months’ imprisonment.  That 
seems particularly harsh.  I do not want the minister to misunderstand me; there should be penalties, but I 
wonder whether complying with an order to produce a document should result in 12 months’ imprisonment.  Of 
course, a person should be dealt with in a way that is commensurate with not producing a document.  However, I 
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am at a loss to see why a person should be imprisoned for 12 months for not complying.  We need to look at this.  
The minister may want to reconsider the penalties in the other place. 

Ms S.M. McHALE:  I thank the member for rightly asking for an explanation.  Firstly, the penalties were 
aligned with those in the Children and Community Services Act; it was as a guide.  Secondly, this is a maximum 
penalty and, therefore, a lesser penalty could be issued.  Thirdly, we went for a fairly significant maximum 
penalty because we believe that, once the commissioner gets into the realm of special inquiries, non-compliance 
should be taken very seriously.  We want to send the message that non-compliance without lawful reason is a 
serious matter and that we want people to take the children’s commissioner very, very seriously and not 
frivolously. 

Dr E. CONSTABLE:  I would have thought that a fine of $5 500 would be taken pretty seriously by anyone 
who had that fine imposed on him.  The minister says that the fine is a maximum of $12 000 and imprisonment 
for 12 months.  That is much harsher than penalties in the Children’s Court legislation.  The clause does not state 
that the penalty is a maximum.  Perhaps the word “maximum” should be included.  The clause states - 

Penalty: a fine of $12 000 and imprisonment for 12 months. 

If the minister wants to make the intention absolutely clear to whoever may be imposing a penalty, the word 
“maximum” should be inserted to make it absolutely clear. 

Mr J.E. McGRATH:  I agree with the member for Churchlands.  It is very unclear.  It should be stated that the 
penalty is a maximum of $12 000 and/or imprisonment for 12 months. 

Ms S.M. McHALE:  Members need to refer to the Sentencing Act.  That clarifies that the penalty is a maximum 
and that it is an “and/or” situation.  I am informed that the wording is entirely consistent with the way that 
penalties are stated in legislation.  Notwithstanding that the word “and” is used, it means “and/or”.  If the 
situation is different, I am happy to have it clarified in the other house.  I am advised that the Sentencing Act 
makes the situation very clear.  Perhaps it is a matter of checking that.  If I am wrong, I am happy to have it 
clarified in the other house. 

Dr E. CONSTABLE:  We had this debate over another matter on Tuesday.  Again, we find that what is written 
is not what is meant.  As a general comment not directed at the minister, although she might pass it on to her 
colleagues, I would have thought that we want legislation that is easy for anyone to read and understand, not just 
lawyers.  We are making laws that we want people to understand.  We have just received an explanation that the 
penalty of a fine of $12 000 and imprisonment for 12 months means that it is a maximum, which is not stated, 
and and/or, which is also not stated.  We should be moving more and more to having legislation that is 
absolutely clear so that anyone reading it - not someone standing here seeking an explanation - understands that 
it means a maximum and and/or.  I impress upon the minister the need for her to speak to her ministerial 
colleagues so that we can get clear statements in the legislation we pass. 

Mr J.H.D. DAY:  I support the argument of the member for Churchlands.  Wording in legislation needs to be 
made very clear.  Having said that, it was my understanding when reading this provision that it does mean, 
because of other interpretations - I am not sure whether it is in the Interpretation Act - a maximum penalty of 
those amounts, as the minister explained.  However, we need to be very clear that that is the case.  This is a 
situation in which we need good legal advice.  We need advice from someone like the gentleman who was here 
last week from the parliamentary draftsman’s office to be absolutely clear about the meaning of this legislation.  
Certainly it should mean a maximum.  I think it does.  However, as the member for Churchlands has said, as a 
general rule in this Parliament, we should make it a lot clearer that it does mean a maximum, rather than just 
leave that to be implied in one way or another.  We need good advice on that matter.  I am not reflecting on the 
person who is advising the minister at this time, but clear legal advice, based on the interpretation of acts of 
Parliament, should be available to us now as members of Parliament.  It is a pity that advice is not available now. 

Ms S.E. WALKER:  I said to the minister that I would look at the Criminal Code.  The Police Act, for example, 
says the penalty is X, so that is the penalty the magistrate is required to impose.  However, the Criminal Code is 
a bit different.  For example, section 292 of the Criminal Code uses the words “and liable to imprisonment for 20 
years”, which can mean anything from zero up to 20 years.  That can be compared with the penalty for an 
obscene act in public, which is a summary conviction penalty of imprisonment for 12 months and a fine of 
$12 000.  I agree with the members for Churchlands and Darling Range that some clarification is required.   

Clause put and passed.   

Clauses 34 and 35 put and passed.   

Clause 36:  Power of entry -  
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Dr E. CONSTABLE:  The words “power of entry” are almost becoming a standard clause in legislation.  The 
same words are used in another piece of legislation that I was looking through yesterday.  More and more people 
in the community are being given extraordinary powers.  The power to enter and search premises is one of those 
extraordinary powers.  It seems as though we have a number of different police forces in the community, 
because so many people are being given these extraordinary powers.  As a Parliament, we should exercise great 
caution when we give people these extraordinary powers.  We should not give these extraordinary powers to 
people lightly.  We should understand why we are doing it, and determine whether it is justified.   

I seek some clarification from the minister.  What is meant by the words “an authorised person”?  Who can be an 
authorised person in this instance?  Can the minister give us some examples of circumstances in which the 
commissioner would need these special powers to enter and search premises?  Obviously in drafting this 
legislation, the minister must have had in her mind some circumstances in which that might need to occur.  

Ms S.M. McHALE:  Clause 17 provides that the commissioner may, in writing, designate a staff member as an 
authorised person.   

Dr E. Constable:  So any staff member of the commissioner could be designated an authorised person? 

Ms S.M. McHALE:  That could be the case, yes.  I am glad the member accepts that these are extraordinary 
powers, because I have been trying to reinforce the fact that these are extraordinary powers.  That is why I 
believe it is fair and reasonable that there be a reference back to the minister.  However, the member wants to 
remove that.  I will give an example.  There may be an inquiry into the capacity of a private school to 
appropriately provide access for children with disabilities, in which case the commissioner may need to invoke 
these powers to inspect the school.  

Dr E. Constable:  But only if the school says the commissioner cannot come onto the premises. 

Ms S.M. McHALE:  That is right.  The commissioner can do it with the approval of the school; however, if the 
school says no, it can be done under the authority of a warrant issued under section 37.   

Dr E. Constable:  That is a pretty weird example.  No school would say it does not want the commissioner to 
inspect the school.  Give me another example of when you think this could happen. 

Ms S.M. McHALE:  The member just does not like that example.  I do not think it is an unreasonable example.  
Okay, let us take the childcare industry.  If the member thinks that is better example, let us use that.   

Dr E. Constable:  I did ask for examples. 

Ms S.M. McHALE:  Yes, and I gave the member one.  The member just did not like it. 

Dr E. Constable:  I asked you for a number of examples. 

Ms S.M. McHALE:  Schools is one, childcare centres is one, and recreational facilities is one.  There may be a 
special inquiry into bullying in schools, and the commissioner may want to inspect a classroom or some other 
facility in the school system.  Other examples are mental health institutions, and boarding hostels.  There may be 
an inquiry into the capacity of women’s refuges to cater for children.   

Dr G.G. JACOBS:  Would this clause authorise the power of entry to a detention centre? 

Ms S.M. McHALE:  It would depend on what sort of detention centre it was.  If it was a commonwealth 
detention centre, then clearly the federal laws would take precedence and we would need to negotiate with the 
commonwealth.  If it was Banksia Hill Detention Centre, or a facility like that, then yes, it would apply.   

Dr E. CONSTABLE:  Are there any other places that the commissioner would not be able to enter, apart from 
the example the minister has just given, which was very interesting?   

Ms S.M. McHALE:  I cannot anticipate that there would be other facilities that the commissioner would not be 
able to enter.   

Clause put and passed.   

Clauses 37 to 40 put and passed.   

Clause 41:  Annual reports -  
Dr E. CONSTABLE:  This clause provides that the commissioner, like other agencies and departments in the 
public sector, will be required to produce an annual report.  Standing in my name on the notice paper is an 
amendment to delete subclause (2) and substitute what I believe is a stronger set of words that comes from the 
legislation covering the state Ombudsman.  The purpose of the amendment is to strengthen this clause by 
requiring the commissioner to cause a copy of the report to be laid before each house of Parliament; not just 
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produce a report but actually bring it to the Parliament as well.  The amendment speaks for itself and I do not 
think we need to spend a lot of time on it.  I move - 

Page 20, lines 7 to 10 - To delete the lines and substitute - 

(2) Notwithstanding the Financial Administration and Audit Act 1985, the Commissioner 
must cause a copy of the report required under this section to be laid before each 
House of Parliament, or if Parliament is not sitting, dealt with under section 58. 

Ms S.M. McHALE:  I do not support the amendment.  I am surprised that it is in the Ombudsman’s legislation, 
but so be it.   

Dr E. Constable:  The Ombudsman is an officer of the Parliament and that is why it is in there.  

Ms S.M. McHALE:  Yes.  I do not believe that it is necessary to require the minister to report on the release of a 
report.   

Dr E. Constable:  No, you are looking at the wrong amendment, minister.  You are looking at clause 48.  This is 
clause 41.  I will come to that one in a minute. 

Ms S.M. McHALE:  I apologise to the member for the delay in responding.  I am looking at clause 48, which 
requires the commissioner to table the report before each house within 21 days of finalisation of the report.  I 
must admit that I have not got my head around the member’s amendment.   

Dr E. Constable:  I would have thought clause 48 refers to a report on the inquiry.  I am talking about the annual 
report.   

Ms S.M. McHALE:  No, it applies to any report. 

Dr E. Constable:  I would prefer to strengthen clause 41 than to rely on that. 
Ms S.M. McHALE:  Clause 41 does not need to be strengthened because the provision is contained in clause 
48. 
Dr E. Constable:  It would make it much clearer. 
Ms S.M. McHALE:  Clause 48 requires that any report must be tabled before each Parliament.  I think what the 
member wants to achieve with her amendment will be achieved by clause 48, and I do not see the need to amend 
clause 41.   
Amendment put and negatived. 

Clause put and passed. 
Clauses 42 to 46 put and passed. 

Clause 47:  Minister to be provided with draft reports - 
Mr J.H.D. DAY:  The opposition has a major problem with this whole clause, which provides that the minister 
be provided with draft reports.  We have a problem for exactly the same reason that we had a problem with 
clause 28(2) and some of the other provisions in this bill, in that they do not provide for the degree of 
independence and autonomy that we believe should exist in the commissioner.  The clause reflects the fact that 
the government is, at best, half-hearted about setting up this office and is reluctant to give the children’s 
commissioner too much free rein to inquire into the activities of government, in particular lest the commissioner 
uncover something that may be uncomfortable for the government.  The fact that the minister must be provided 
with a draft report and is able to make comments on it, and therefore have a strong degree of influence in 
determining the final content of the report, is an indication that the government is concerned to keep the 
commissioner under a degree of control, much more so than we believe is appropriate.  

I make the point that I made earlier: we believe that the Commissioner for Children and Young People should 
have the same degree of autonomy and independence as the Auditor General, the Ombudsman and the 
Corruption and Crime Commissioner.  What is the reason for the difference in approach?  We cannot see any 
valid reason at all.  The only realistic conclusion that we can come to is that the government wants to have a 
larger degree of control and influence over the Commissioner for Children and Young People than is the case 
with those other officers, which we do not believe is appropriate.  I therefore intend to move to delete the clause. 

The ACTING SPEAKER (Mr P.B. Watson):  The member for Darling Range cannot delete the clause.  He 
must indicate his intention to oppose the clause and vote against it.   

Mr J.H.D. DAY:  I accept that technically I do not intend to move an amendment, but I indicate that the 
opposition will oppose this clause, as we want the entire clause deleted.  I therefore accept your advice, Mr 
Acting Speaker, that we should oppose the clause rather than move an amendment.  We oppose the clause. 
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Mr J.E. McGRATH:  I support the member for Darling Range.  The potential for ministerial interference is 
self-evident.  I have no problem with subclause (1), which states - 

The Commissioner must give the Minister a draft of each report. 

However, subclause (2) states - 

The Minister may issue written comments to the Commissioner on a draft report. 

The minister will, therefore, have some role in the commissioner’s work.  Subclause (3) states - 

The Minister may, in writing, require the Commissioner to consult with any person in relation to a draft 
report, and the Commissioner must comply with the requirement. 

The commissioner will prepare a report and the minister can ask the commissioner to consult with any person.  If 
that is not ministerial interference, I have not seen it.  This clause will certainly remove independence from the 
commissioner’s role.  Subclause (4) states - 

When finalising a report, the Commissioner must take into account any comments issued under 
subsection (2) - 

That is, the comments of the commissioner - 

and any consultation undertaken under subsection (3), - 

That is, when the minister asks the commissioner to consult with certain people - 

but is not required to make changes to the report as a result of the comments or consultation.   

Although there is an out for the commissioner, in that the commissioner need not make any change as a result of 
those comments received through that consultation, it still smacks of the potential for ministerial interference, 
guidance or direction in the commissioner’s role in carrying out an inquiry.   

Dr E. CONSTABLE:  This clause goes to the heart of the relationship between the minister and the 
commissioner.  It also underlines the exchanges across the chamber during the consideration in detail stage on 
the issue of accountability, of which the minister has one version and some of us have another.  We would like 
the commissioner to be accountable to the Parliament, but the minister has said that the commissioner will be 
accountable to the minister.  It has been a quite interesting discussion on our different points of view.  This is a 
very important clause in this legislation.  Subclause (1) states - 

The Commissioner must give the Minister a draft of each report.  

That is okay as far as it goes, but then we find out why.  Subclause (2) states - 

The Minister may issue written comments to the Commissioner on a draft report.  

Will the Parliament see a copy of those comments?  The legislation elsewhere requires some transparency in the 
interchanges between the commissioner and the minister.  I hope that, in this case, the written comments will be 
included in the report that is tabled in Parliament.   

We then get to a more onerous requirement on the commissioner.  Subclause (3) will enable the minister to 
require, in writing, the commissioner to consult with someone about the report.  This will occur after an inquiry 
has been completed.  If directed by the minister to do so, the commissioner must consult about the subject matter 
of the report.  That is an onerous requirement on the commissioner.  The commissioner will have no choice but 
to comply.  The minister will be able to force the commissioner to talk to whomever the minister wants the 
commissioner to speak to.  This clause really outlines that the commissioner will not be independent.  A lot of 
pressure could be put on the commissioner at this point in the process.   

I am at a loss to understand subclause (4), which states - 

. . . the Commissioner must take into account any comments issued . . . but is not required to make 
changes . . .  

What on earth does that mean?  The commissioner must take the comments into account but then will not take 
them into account.  I ask the minister to explain the last part of the subclause in particular.  We need that 
explanation.   

This is not accountability; this is ministerial interference in a report on a special inquiry.  We have been told 
what a special inquiry will entail.  This is definitely ministerial interference in the work of the commissioner, 
who should be reporting to this Parliament and be independent of ministerial direction of this sort.  The minister 
previously said that the commissioner would not be subject to ministerial direction.  I think that this clause in 
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particular tells us that the commissioner will be subject to ministerial direction.  We should seriously consider 
deleting this clause.   

Ms S.M. McHALE:  How did the government come to include this clause in the bill?  The member for Darling 
Range attributes it to a conspiracy theory; that the government wants to limit, fetter or change it.  I understand 
what the member for Darling Range said.  He was trying to attribute a fairly negative motive to the government.   
Mr J.H.D. Day:  The sort of argument that you would put if you were in opposition.   

Ms S.M. McHALE:  Absolutely.  I understand the member’s argument.  When drafting the legislation, we 
looked at other legislation relating to children’s commissioners as well as other similar bodies.   

Ms S.E. Walker:  Like what?  What bodies?   
Ms S.M. McHALE:  We considered the New South Wales and Queensland legislation on children’s 
commissioners.   
Ms S.E. Walker:  What other bodies?   

Ms S.M. McHALE:  We modelled this clause on the powers provided in the New South Wales legislation.   
Ms S.E. Walker:  Does it contain the exact same clause?   

Ms S.M. McHALE:  It is very similar.  The New South Wales commissioner does not have the same special 
powers that our commissioner will have, but the legislation contains five subsections that are broadly similar to 
this clause.   
Ms S.E. Walker:  Can you read out that provision in the New South Wales legislation?   
Ms S.M. McHALE:  No, because I have only three minutes and 27 seconds left in which to speak.  However, I 
will provide a copy of the provision to the member for Nedlands.   
The member for Churchlands asked what subclause (4) means.  It means that the minister will provide his or her 
comments to the commissioner and the commissioner will be required to consider those comments.  “Consider” 
is the word used in the New South Wales legislation.  However, the commissioner will not be required to make 
any changes to his or her report.   
Dr E. Constable:  The minister has said that “take into account” means “to consider”.  Why not use the word 
“consider”?   
Ms S.M. McHALE:  To some extent we are captive to parliamentary counsel.  I know that answer will not 
satisfy the member, but we rely on parliamentary counsel.   
Dr E. Constable:  When I read this clause with my non-lawyer’s eyes, to me “take into account” means “to act 
upon”; it is not just a matter of considering the comments.  To me it means that the commissioner must do a lot 
more than just consider the comments.  Again, the minister might consider just a small change to that clause in 
the other place.   
Ms S.M. McHALE:  I will come to that.  The commissioner will not be required or compelled to make any 
changes to the report.  The report provided at the beginning of the process could well be the report that is tabled 
in Parliament, if the commissioner so determines.  I have reflected on the member’s comments.  As I stated in 
my contribution, the member has had some concerns with three areas of the bill on the independence of the 
commissioner.  The first area was the general powers, the second concerned consultation on the special powers, 
and this is the third area.  I would be prepared to have conversations with the member to determine how we 
could deal with her concerns with this clause in the upper house.  As I have said, this clause is not about fettering 
the independence of the commissioner.  I have looked at the clause.  There are ways of expressing the clause that 
would deal with the member’s concerns.  I am giving the commitment that I am prepared to talk with the 
member and to have some discussions in the upper house about how we can improve this clause.   
Dr E. CONSTABLE:  I appreciate the minister’s undertaking.  It is a step forward.  I made one other point that I 
do not think the minister addressed in her comments; that is, on the minister’s written comments under subclause 
(2) - 
The ACTING SPEAKER (Mr P.B. Watson):  Members, if you want to have meetings, please have them 
outside; the Hansard reporter is having trouble hearing the speaker.   
Dr E. CONSTABLE:  Thank you, Mr Acting Speaker.  Subclause (2) provides that the minister may issue 
written comments to the commissioner.  I seem to remember that under an earlier clause, the minister’s 
comments would be included or tabled at some point.  It is not clear under this subclause whether the written 
comments will be part of a report.  This is again a point about transparency and accountability, and that the 
minister’s interactions with the commissioner be open to scrutiny.   
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Ms S.M. McHALE:  I thank the member for Churchlands.  I refer to clause 47(5), which requires the report to 
include the comments issued under subclause (2).  It is a requirement that the report contain the ministerial 
comments.  

Ms S.E. WALKER:  I have not yet commented on this bill at the consideration in detail stage, but I am pleased 
to do so having, with the member for Churchlands, gone rather laboriously through other bills on children, 
particularly last year’s bill.   

I am concerned about this provision because there is nothing in Western Australia that gives any person, 
authority, council, board or tribunal any independence in relation to the Department for Community 
Development and protecting children.  Everything that has been put up, for example the Council on Child 
Protection, has been a toothless tiger.  They have absolutely no power and it is an indictment on successive 
governments in this state that they have not looked at this area and made this department accountable.   

An example of where a department has been made accountable is the role of the Office of the Inspector of 
Custodial Services.  We now have an independent statutory person who can go into each prison and make a 
report.  Now there is a window into what is happening, while previously it was a very closed institution.  The 
reason I raise the Office of the Inspector of Custodial Services is that I looked at how the inspector reports.  I 
know that, in practice, when he prepares a report, he sends it to the minister who is able to look at the 
recommendations he makes.  I also looked at what the commissioner for the Equal Opportunity Commission 
does.  Section 95 of the Equal Opportunity Act 1994 does not make any mention of the Commissioner for Equal 
Opportunity having to report to the minister or being accountable to the minister in the way that this bill does.  
This clause of the bill indicates that the commissioner will be a toothless tiger and the entire bill indicates that 
this commissioner will be a non-independent statutory person.  It is a shame and it is shameful on the minister.  It 
gets back to a small clique of people in Western Australia who control what is happening in the department.   

I hope that whoever has that portfolio when we get back into government actually does something to make the 
department accountable.  Why should a person who conducts a special inquiry into a child refer the subsequent 
report to the minister?  Is it to stop political embarrassment?  That is what it is about and what everything seems 
to be about. 

I have done a lot of research into the department and into how children are dealt with in Western Australia.  I 
will support the member for Darling Range on this issue.   

Dr G.G. JACOBS:  The crux of this issue is independence.  The minister talked about a United Kingdom 
model.  The UK commissioner is the only one that is actually structured in a way that is similar to what is being 
foisted on us today.  The commissioners in Northern Ireland, Scotland and Wales are independent.   

As a general practitioner of 25 years and having dealt with children’s issues, I see the commissioner’s role as 
being similar to the Ombudsman’s role - an advocate role for children.  This bill may be restrictive in that there 
may be some health or justice issues with children and, therefore, reports may have to be directed to the Minister 
for Justice or the Minister for Health.  Like previous speakers from this side of the house, I have concerns about 
the issue of written comments by the minister, whether they comprise an addendum, a change or an influence.  
Does that constitute the level of independence that one would be looking for in the commissioner’s reports on 
the cases that will be dealt with under the legislation?  The most important issue is that the reports be laid before 
Parliament in order for the commissioner to be a true and independent advocate for children.  As a medical 
practitioner involved in children’s issues, I know that is really what children and families deserve.   

Ms S.M. McHALE:  If members do not do their work, it is hard to have a reasoned debate.  The bill requires the 
reports to be laid before the Parliament; it is as simple as that.  The member opposite believes that the bill has 
been foisted upon him.  We have accommodated the majority of the select committee’s recommendations; 
therefore, he should look to the select committee if he feels that the bill has been foisted upon him.   

The Ombudsman’s role is not one of an advocate.  No advocacy is undertaken by the Ombudsman.  The 
Ombudsman’s role is investigative and it is the rightful place -  

Dr G.G. Jacobs:  I did not say that.  The commissioner’s role should be that of an independent advocate for 
children, without any written influence from the minister.   

Ms S.M. McHALE:  The member has come into the debate late and we have had a lot of discussion.  The role 
of the advocate is primarily, and this is the essence of our model, one of advocacy and that is the reason for the 
disagreement between us about whether there should be powers to investigate individual complaints; that is 
contrary to the role of advocacy.   
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In response to the considered debate from the member for Churchlands I have offered to have another look at the 
clause.  There are issues to consider and I am very happy to maintain my suggestion that we improve this clause 
by way of conversations with upper house members.  I do not want to move an amendment now for two reasons: 
first, it is not good to scramble an amendment together and, secondly, I want to see the raft of amendments that 
may or may not come from the upper house.   

My overall goal is to have a commission that is independent and I want it to be a commissioner with whom, 
regardless of politics, we can all feel very comfortable.   

Mr J.H.D. DAY:  I said in my comments at the outset of the debate on clause 47 that the opposition has a major 
concern with the requirement for the minister to be provided with draft reports.  It has come out in the debate 
that the minister is open to consideration regarding the possibility of some change to this and possibly other 
clauses in the bill.  Is that right?   

Ms S.M. McHale:  No.  I said I need to see the response from the upper house.  I am very clear that we should 
not confuse the role of the commission in terms of advocacy and individual complaints.  I am very strong on 
that.   
Mr J.H.D. DAY:  We certainly want a commissioner who is a very strong, effective and independent advocate 
for the interests of children in Western Australia.  That is the whole purpose of the legislation.  Equally, we want 
legislation that is workable.  There will be a change of government at some stage in the future, whether it be at 
the next election or at a later point, and we want legislation that is workable from a government’s point of view 
and, above all else, puts the interests of children first, and ensures that their interests are advocated for and 
protected as strongly as can be achieved.  We must bear in mind that the important principle underlining this 
legislation is that the conditions in which a child grows up and develops, from before birth and throughout his or 
her childhood, has a major impact on determining the course and standard of his or her future life.  That is what 
this is about and we should keep it as a goal.   
I am encouraged that the minister has said that she is open to some discussion - it might need to be extensive - 
with the opposition.  Hon Barbara Scott, who has a major interest in this legislation - she is the shadow minister 
for children - is sitting at the back of the chamber listening to this debate.  I am sure she will be very happy to be 
involved in discussions about possible amendments.  The government will need to take into account the fact that 
it does not have a majority on its own in the Legislative Council, so it may need to be open to some compromise.  
As in all the debate so far, the opposition wants to be responsible in putting this legislation into effect.  The 
debate so far, including that of the member for Churchlands, has been directed to that aim, but with the overall 
aim of ensuring that the interests of children are put first.  It was my intention to call a division and to oppose 
this clause but, given what the minister has indicated, it is not now my intention to do so.  However, we want to 
ensure that the offer by the minister to engage in further discussion with the opposition before the bill completes 
its passage through the Legislative Council is put into effect.  
Clause put and passed. 
Clause 48:  Reports to be laid before Parliament - 
Dr E. CONSTABLE:  I move -  

Page 21, after line 28 - To insert the following - 

(2) The Minister is required within not more than three months, or at the earliest 
opportunity after that time if the Parliament is adjourned or in recess, to respond as to 
what action, if any, is proposed to be taken by the Government with respect to the 
recommendations contained in a report laid before Parliament under subsection (1). 

I would like the minister to start off with a clear mind on this amendment, because she jumped to it earlier and 
said that she did not intend to accept it.  Perhaps after my very persuasive explanation she may decide that it is a 
very good idea.  This clause does not appear in the Parliamentary Commissioner Act 1971, to my knowledge. 

Ms S.M. McHale:  No, it does not; my apologies.  

Dr E. CONSTABLE:  That is okay.  However, it does appear in the standing orders of the Parliament, which 
allow a committee of the Parliament to require a minister to respond to a report of that committee.  I thought it 
was very appropriate in this legislation, because it is important, in the interests of children, to continue a dialogue 
on the issues into which the commissioner inquires, and this is one way of continuing that dialogue.  Given that 
this legislation allows the minister to consult with the commissioner and in that sense to be part of inquiries and 
the issues that the commissioner is considering, it would be very valuable for this Parliament and the community 
to hear the response by the minister to the issues that the commissioner has reported on and any 
recommendations that the commissioner might have made.  This amendment was moved in that spirit of 
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continuing a dialogue.  My motivation is positive, in that I want to see these issues dealt with rather than have 
reports gathering dust in the backroom after a lot of effort has been put into them.  It is another step in the 
accountability measures that the minister and others have spoken about during consideration in detail.  It 
continues that line of thought about accountability for important issues about children in Western Australia. 
Mr J.H.D. DAY:  This is a very worthy amendment, and is not a particularly onerous one, but it imposes a 
discipline upon the minister responsible for this legislation to report back to Parliament about the action being 
taken by the government, and to do so within three months.  It is the same provision as exists in the standing 
orders of the Parliament dealing with recommendations made by committees of this Parliament.  It is possible for 
those committees to require ministers to report back in response to recommendations made, and it is the usual 
practice to invoke that standing order.  If it is appropriate with reports from standing committees and other 
committees of this Parliament for ministers to be required to respond about the actions to be taken, it is entirely 
appropriate and consistent for ministers to report on recommendations made as a result of inquiries carried out 
under this legislation.  Therefore, the opposition supports this amendment.  

Ms S.M. McHALE:  The government does not support this amendment.  We do not see any precedent in any 
other legislation.   

Dr E. Constable:  It would be something novel, and important for children, to include it.  Accountability has 
been a really strong part of the minister’s defence of this legislation, so why not strengthen the provisions for 
accountability in the legislation? 

Ms S.M. McHALE:  We do not see it as necessary.  

Dr E. Constable:  Is it not necessary for the minister to be accountable? 

Ms S.M. McHALE:  I just said that it is not necessary to have this provision in the legislation.  There are other 
ways of ensuring the accountability of the minister.  The government does not support this amendment. 

Mr J.H.D. DAY:  If it is good enough for ministers to have to respond to the recommendations of parliamentary 
committees about either the actions they are taking in putting the recommendations into effect or why they 
consider it inappropriate to put those recommendations into effect, why is it not good enough for the minister, 
whoever that may be in the future, to respond in the same way to recommendations made by the Commissioner 
for Children and Young People?  There is no difference in principle at all.  It is not that onerous.  If the minister 
of the day considers that a recommendation is impractical or needs to be modified in some way, then he or she 
can say so.  However, as the member for Churchlands has said, this is in part about accountability.  We heard a 
lot about accountability from the leader of the Labor Party before the 2001 election.  A policy statement was put 
together about accountability, which I could still find in the library.  However, we have heard a lot less about 
accountability since the Labor government came into office.  This is an opportunity for the government to put 
into effect just a little of that policy that we heard so much about before the 2001 election, and to put something 
into legislation that will ensure that there is a response from whoever is in government at the time - it will not 
always be the Labor Party - to recommendations made by the commissioner, given that the interests of children 
are what is important in all of this.  We need to hear what a government will do in response to issues and 
recommendations.  I do not think a very good argument has been put up against this amendment.  Maybe the 
minister could indicate at least, on reflection, that she will give consideration to this amendment before the bill is 
debated in the upper house, as she did in the previous discussion on clause 47.  

Ms S.M. McHALE:  The member took the words out of my mouth.  I will consider this amendment, have 
another think about it, in the light of the suggestion by the member for Churchlands that it may be something 
novel.  I give a commitment that, between now and when this legislation is debated in the upper house, I will 
consider whether the government is able to support this amendment in the upper house.   

Dr E. CONSTABLE:  I had intended to call for a division on this amendment because I feel very strongly about 
it but, given the minister’s undertaking a moment ago, I will not do so.  

Amendment put and negatived. 

Clause put and passed. 

Clause 49:  Publication of reports - 

Dr E. CONSTABLE:  This clause refers to the publication of reports, specifically for children.  After the report 
has been provided and tabled and so on, the commissioner is required to publish a version of the report that is 
suitable for children.  This is a novel idea.  We certainly can introduce novel elements into our legislation.  
However, I have a number of questions about it.  When I read this, I tried to think of instances in which it would 
not be appropriate to do it.  Generally I support the thrust of this clause.  However, it might be inappropriate or 
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difficult to provide a report that is suitable for children if the commissioner had completed an inquiry into the 
sexual servitude of minors or something to do with sexual offences, for example.  I would like the minister to 
comment on that.  There might be instances in which it is inappropriate to provide a report to young children on 
such matters.  Although I will not move an amendment to this clause, I wonder whether we might consider 
amending it before the bill is sent to the other place.  For instance, it could be amended to “if the commissioner 
considers it appropriate, the commissioner may publish a version of the report”.  I do not think any member 
would want inappropriate reports to be made available to children in the form of a video, a CD or whatever.  
This is a serious matter.  We do not want to go down the path whereby the commissioner is compelled to provide 
a report that is inappropriate for children to view or read or whatever.  It might be important to provide the 
commissioner with some discretion in this regard. 

Ms S.M. McHALE:  I argue that the discretion is provided.  If the commissioner did not think it was appropriate 
to provide a report, it would not be issued. 

Dr E. Constable:  Paragraph (a) does say that a report must be published. 

Ms S.M. McHALE:  It states also “to the extent the Commissioner considers appropriate”. 

Dr E. Constable:  I read it as compelling the commissioner to publish something. 

Ms S.M. McHALE:  I see it as giving the commissioner a capacity to use discretion - 

Dr E. Constable:  And to not publish such a report. 

Ms S.M. McHALE:  And therefore not publish such a report if it is considered to be not appropriate.  I will 
double-check that, and if parliamentary counsel has a contrary view, I will clarify that.  I think the provision 
allows the commissioner to decide whether it is appropriate. 

Dr G.G. JACOBS:  I thank the minister for the clarification of the word “appropriate”.  While she asks 
parliamentary counsel to double-check paragraph (a), I draw her attention to a possible drafting difficulty in the 
phrase “is suitable for children”.  Does that refer to a child-friendly report that children can read?  Is that the type 
of suitability about which we are talking?  I believe some drafting issues arise from this and that the meaning 
could be conveyed in a better way. 

Ms S.M. McHALE:  The report could well consist of pictures.  When consultations were undertaken about how 
the commissioner would communicate with children, young people in particular talked about their preference for 
e-mails.  Therefore, e-mails, pictures or very few words could be used.  This is about communicating in a 
suitable way with the age range that is being dealt with. 

Clause put and passed. 

Clauses 50 to 57 put and passed. 
Clause 58:  Supplementary provision for laying document before Parliament - 
Dr E. CONSTABLE:  I have two amendments to clause 58, but I will not move them because they were part of 
a series of amendments that related to the independence or otherwise of the commissioner, and they followed on 
from earlier amendments.  I hope the minister will review this clause, as she has undertaken to do, to ensure that 
she is absolutely certain there is enough independence for the commissioner to do this job in the way that has 
been expressed by a number of members of this house. 

Clause put and passed. 

Clause 59 put and passed. 
Clause 60:  Regulations - 
Mr J.H.D. DAY:  The amendment to this clause on the notice paper indicates that the opposition opposes this 
clause.  I would like an explanation from the minister about why this clause is necessary so that we can be 
convinced one way or the other.  We are concerned about whether making regulations and advising the Governor 
- of course that means the government - would excessively limit the independence of the commissioner.  On the 
other hand, it might be that this is the only way it can be dealt with when regulations are to be put into effect to 
establish subsidiary legislation, and therefore the clause is necessary.  I suspect that is the case, and we might not 
oppose the clause, but I would like an explanation from the minister. 
Ms S.M. McHALE:  This clause is necessary.  It allows regulations to be made for the conduct of hearings and 
how child witnesses may be managed and so on.  The commissioner, who determines what goes in the 
regulations, needs the capacity to deal with procedural matters that are not dealt with in the act.  Also, 
regulations can be disallowed by Parliament if there are some concerns about them.  Therefore, the clause is 
necessary.  I presume that Parliaments can disallow them. 
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Mr J.H.D. DAY:  I accept that explanation.  However, did the minister say that the commissioner might make 
regulations?  I do not see how that is possible. 
Ms S.M. McHale:  The Governor makes the regulations but the recommendations or advice must come from 
somewhere.  This provision would enable the commissioner to propose the regulations via the minister to the 
Governor, and then back to Parliament. 

Mr J.H.D. DAY:  Does the minister see a role for the commissioner in providing advice about what is to be 
contained in the regulations? 
Ms S.M. McHale:  I would go further than that and say it is the commissioner who would recommend what 
needs to be in the regulations.  It is a perfunctory or procedural process rather than a policy matter. 

Mr J.H.D. DAY:  I am glad to hear that explanation. 
Dr E. CONSTABLE:  I draw the attention of the minister to subclause (2)(c), which states - 

create offences and provide, in respect of an offence so created, for the imposition of a penalty not 
exceeding $6 000. 

Given my comments about what I regarded as harsh penalties in earlier clauses, why is the penalty here $6 000 
when other penalties are $12 000 and 12 months’ imprisonment?  This provision states that the penalty shall not 
exceed $6 000.  Is there a contradiction; if not, will the minister explain it to me? 
Ms S.M. McHALE:  I am informed that, when penalties are being made in regulations, they are, typically, of a 
lesser amount than those in the main body of the legislation.   
Clause put and passed. 
Clauses 61 and 62 put and passed. 
Schedule 1 put and passed. 
Title put and passed.   
 


